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1. Form and con tents of appellant's brief. T he opening br ief of the appellant (or 
the petition for appeal w h en adopted as th e opening brief) s hall con tain: 
(a) A subject index a nd ta ble of cita tio ns wi th cases alphabe tically arranged. 
Citat ions of Vi rginia cases mus t refer t o the Virgin ia R epor ts a nd, in addition, m ay 
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ment. \Vherc th e fac ts a rc con trovc tted it shoul J be so s tal<:d. 
(d) A rg umen t in s uppor t o[ the pos it ion of a ppe llan t. 
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opening brid o r petition for app eal shall b,~ admitted as a g roun d for arg ument b)' 
appellan t on th e hearing of the cau, e. 
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ment in appellant's brid in so far as it is <lccmctl e r roneous or inadequate, with ap-
propriate reference to the pag-cs of t he record. 
(d) Argument in suppo rt of the position of appcllce. 
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even t less tha n twenty- fi v e days before the firg t clay of !h t :;t·ssion at which th e case 
is to b<' h eard. The bric-£ of t he a ppellce shall be filed in the clnk's oflicc not late r 
than tc.'n days before the fir s t day o f :ht! scs;; ion at wh ich tlH' case i~ to h e heard . Tht• 
reply lJr id of the appellant sh:11! he tik,I in the c lerk's office not btcr tha n the clay 
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(b) Criminal Oasrs. In crirnin :il cases br id~ must ht• li lt- cl within t he time sp ecifi,·cl 
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la te r than the day bdorc t he ca~c is ralk•I. 
(c) R/i p u/11/inn nf r r.r111 .~c l rrs t o Jn/11r1. Co 11n,l'l for opposing- part ies may file w ith 
l]w clerk a writt(,n :sti p11la 1in11 d 1.1 11.l!in ;: the ti m, · i,,r f,Jin ~ hrid, in r,nv rnsr : pro -
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7. Non-compliance, effect of. T he clerk of this cour t is dircctc<I 11o t to r,•ceivr o r 
fil e a b r ief w hich fa ils to comply wi th t he r eci uire 111 c11 t s o f tlii, rule. ff 11t•itlw r si<lc 
ha s fil<'d a proper hri d t h r cause will no t be hl'arrl . lf o ne o f th r pa rt ics fa ils to file 
a p rop<'r brief he. ran not br h rnrd, hut th <' Ca$<' w ill be hrar<I c~· pa rte upnn the a rg n 
m en! of the party by whom the b r ief has b een fih-,1. 
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IN 'rIIE 
Supreme Court of Appeals of Virgin·ia 
AT RICHMOND. 
Record No. 2812 
i. 
NELLIE B. DALHARNO, Appellant, 
versus 
HARVEY A. B.AUM, Appellee, 
PETITION FOR .APPEAL AND 8UPERSEDEAS.. 
To the Honorable Justices of the 8·u.prenie Court of Appeals 
of Virginia: 
Petitioner., Nellie B. Dalgarno, l'espectfully represents that 
she is aggrieved by a decree of the Circuit Court of Norfolk 
County, deciding the principles of the cause entered the 13th 
day of November, 1943, in a chancery suit in which Harvey 
A. Baum was plaintiff and petitioner and five others were 
defendants, and transcript of record, with exhibits, in which 
suit, is herewith filed. 
This chancery suit was brought by plaintiff against his six 
brothers and sisters to procure partition among the seven 
parties of a valuable farm in Norfolk County, containing about 
180 acres; but also to collect from said farm $3,500.00 and in-
terest on a note for tlmt amount held by plaintiff, made by 
Penelope J. Baum alone, and secured by deed of trust upon 
the farm, the deed of trust (hut not the note) being executed 
by the seven children of Penelope J. Baum, they being re-
maindermen., and Penelope J. Baum, life tenant, having· also 
executed the deed of trust. 
:l Supi·eme Court 0£ .Appeals of Virginia 
THE FACTS are undisputed and verv simple, and the case 
depends upon pure questions of law, the facts shown by rec-
ord being: 
In 1889 the 180 acre farm was conveyecl to Penelope J. 
Baum for her life, with remainder after her death to her chil-
dren. She retained possession of this farm until her 
2* death, August 27, 1'942, her seven children, *the parties 
to this suit, taking it at her death. 
But in her lifetime, about 1922, the house on the farm was 
burned, and a new house was built with $2,500.00 which Pene-
lope J. Baum borrowed from plaintiff, Harvey A. Baum (or 
his wife)., and gave her note to him, she being sole maker 
of this note, but this note being HCcured by deed of trust on 
this farm executed by herself, life tenant, and her children, 
remaindermen so as to give good security. Later, $1,000.00 
more was borrowed by Penelope J. Baum from plaintiff and 
used to erect a barn on this farm, making her total indebted-
ness to plaintiff, $3,500.00. 
In 1937, Penelope J. Baum retired the old deed of trust, 
by giving plaintiff her new note, made by herself alone for 
$3,500.00 which included, said $2.,500.00 and $1,000.00; and 
this new note (see exhibits) was Hecured by deed of trust on 
this farm executed by herself, life tenant, and her children 
remaiuclermen. This note was dated January 18, 1937, pay-
able three years after date, and bore interest from date. 
Penelope ,J. Baum lived much more than three years after 
the date of t]1is note, to-wit, till Aug·ust "27, 1942, but never 
paid any of the principal nor interest thereon as she had 
promised to do. 
·when she died, in August, 1942, her life interest in this 
180 acre farm entirely ended. But she left another fann 
containing about 20 acres in Norfolk County., which she owned 
in fee simple, of the value of nearly .five thousand dollars 
'(subject to a mortgage of about a thousand dollars) and by 
her will ( see exhibits) she devised this other farm to plain-
tiff, Harvey A. Baum. She left little personalty, and no per-
sonal representative has even qualified. 
Appellant, Nellie B. Dalgarno, a lady afflicted by great deaf-
ness, etc., one of the children of Penelope .J. Baum, filed an-
swers and cross-bill in this cause, admitting that partition 
3* of the 180 acre farm should be made, and "admitting that 
the $3,50Q.OO note made only by Penelope ,J. Baum was 
secured by· a valid deed of trust on this farm; but asserting 
that the other farm owned by Penelope .J. Jackson and de-
vised by her to plaintiff, should first be subjected to the pay-
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ment of this $3,500.00 note which was made and owed by 
Penelope J. Baum alone., and which on its face ought to have 
been paid by Penelope J. Baum in her lifetime or out of lier 
own assets. 
Appellant also set up a note for $240.00 due her by her 
mother, which ought to be paid out of the assets left by l1er 
mother, which the decree allowed as correct. 
The Circuit Court having beard the undisputed evidence 
a~d the clear documentary evidence being before it, came to 
a very remarkable decision and entered the decree com-
plained of accordingly, to the following effect: 
That the smaller farm owned entirely hy Penelope .J. Jack-
son and which she devised to plaintiff should be entfrP-lJ/ 
exonerated from. pa.11ment of the $8,500.00 note ,whfoh .~he. 
herself alone had niade m1d she alone lrnd promised to vay; 
and that this whole note should be paid out of the proceeds 
of the 180 acre farm belong·ing to her children, although none 
of the children had made the note nor promised to pay it, but 
had merely sjgned the deed of trust to make better security 
for that note. 
The court expressly admitted (R., p. 45) that ordinarily· 
the other farm, belonging to the maker of the note would have 
been the first asset to subject to payment of the note, but held 
that this rule was changed because the proceeds of the 
$3,500.00 note had been used by its maker some twenty yea'rs 
ago to put buildings on the 180 acre farm of which slie was 
life tenant, and therefore, that farm must now pay the whole 
$3.,500.00 and interest because those old bnildings still stood 
on the farm which had not come to the children until 1942 
upon the death of their mothei·. Aud this, notwithstanding 
the fact that the mother ]md had the use of the buildings 
for many years, had expressly alone made the note nncl 
4* *it was due and should have been paid by her long before 
her death. 
THE ERROR ASSIGNED is tlmt t11e Circuit Court erred 
in decreeing that the other farm owned by Penelope J. Baum 
and devised to plaintiff and its proceeds should be exonerated 
from payment of the $3,500.00 note made by her a]one, and 
that that farm and its proceeds should not be first subjected 
to payment of this note. 
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ARGUMENT. 
"\Ve submit that the law of this case is too clear to need 
much authority. . 
Penelope J. Baum was the sole debtor on the note. The 
children did not owe it. Penelope J. Baum's estate was 
bound for payment of the note, and was the first asset to be 
subjected and to exonerate her property from her own debt 
was most clearly erroneous. 
Nothing that Penelope J. Baum could do or say could 
exonerate her own property from the payments of her own 
debt, a $3,500.00 note made by her alone. "\\'hen she made 
the note, she intended to pay it, she promised to pay it. If 
she had kept her promise, it would have been paid in her 
lifetime. Not only does the law make her property subject 
to payment of her debt, but her will expressly provides that 
her debts be paid (sec exhibits). 
Code of Virginia, Section 5395. 
This petition is adopted as the opening brief, a copy hereof 
was mailed to counsel for plaintiff below on the 24th day of 
November., 1943; and this petition with a transcript of record 
and exhibits will be presented to Justice John W. Eggleston 
at his office in the City of Norfolk and counsel for petitioner 
desires to state orally the reasons for granting the appeal · 
and s-upersecleas. 
Petitioner prays that an appeal and suve·rsedea:, may 
5* be gTanted, said ~\<error corrected, said decree and deci~ 
sion reviewed and reversed and such other relief granted 
as may be adapted to the nature of the case. 
NELLIE B. DALGARNO, 
By JAS. G. MARTIN, 
Counsel, 
500 \Vestern Union Building, 
Norfolk, Va. 
The undersigned attorney, duly qualified to practice in the 
Supreme Court of .Appeals of Yirginia, states that in my 
opinion the decree complained of in the foregoing petition 
ought to be reviewed. 
,JAS. G-. MARTIN. 
500 Vv estern Union Building,. 
Norfolk, Virg'inia. 
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Pleas before the Circuit Court of Norfolk County, at the 
Courthouse of said County, on the '19th day of Novembe1·, 
1943. 
Be it remembered t;hat heretofore., to-wit: On the .6th day 
of May, H>43., came the complainant, by counsel, and filed his 
memorandum for. process, in the words and figures following, 
~~il: ,, 
In the Circuit Court of Norfolk County, Virginia. 
Harvey A. Baum, Complainant, 
v. 
Christie eS. Baum, Renan C. Baum, Luther P. Baum, Lillie B. 
Bergman, Nellie B. Dalgarno and Mary P. Gatewood, De-
fendants. 
IN CHANCERY. 
_ Issue aumn1ons in chancery to Rules Third Monday in May, 
1943. 
L .. B. COX, p. q. 
And the processes issued on tlie 6th day of !fay, 1943, is 
in the words and figures following, to-wit : 
The Commonwealth of Virginia, 
To the Sergeant of Norfolk City, Greetings~ 
You are l1erelw commanded to summons Nellie B. Dalgarno 
to appear at the ·Clerk's Office of the Circuit Court of Norfolk 
Supreme Court of .Appeals of Virginia 
County, at the Rules to be held for said Court on the Third 
Monday in May, 1943, to answer a bill in chancery exhibited 
against them in the said Court by Harvey A. Baum. 
page 2 ~ And have then and there this summons. 
·witness, V. C. Randall, Clerk of our said Court, 
at his Office, this 6th clay of May, 1943, in this 167th year of 
the Commonwealth. 
V. C. RANDALL, C. C. 
By A. "\V. SNO\V., Deputy Clerk. 
The Commonwealth of Virginia, 
To the Sheriff of Princess Anne County, Greetings: 
You are hereby commanded to summons Christie S. Baum, 
Lillie B. Bergman to appear at the Clerk's Office of the Cir-
cuit Court of Norfolk County, at the Rules to be held for said 
Court on the Third Monday in May, 1943, to answer a bill in 
chancery exhibited against them in the said Court by Harvey 
A. Baum. And have then and there this summons. 
·witness, V. C. Randall, Clerk of our said Court, at his of-
fice, this 6th day of May, 194:3, in the 167th year of the Com-
momvealth. 
V. CL RANDALL, C. C. 
By A. W. SNO"\Y, Deputy Cleric 
The Commonwealth of Virginia, 
To the Sheriff of Norfolk County, Greetings: 
You are hereby commanded to smnmon8 Renan C. Baum, 
Luther P. Baum, Mary P. Gatewood to appear at the Clerk's 
Office of the Circuit Court of Norfolk County, at the Rules 
to be held for said Court on the Third Monda:v in May, 1943, 
to answer a bill in chancery exhibited against them in the 
said Court by Harvey A. Baum and have then and there this 
summons. 
·witness: V. C. Randall, Clerk of our said Court, 
page 3 ~ at his Office, this 6th day of ~fay, 1943, in the 167th 
year of the Commonwealth'. 
V. C. RANDALL, C. C. 
By A. W. SNO"'\V., Deputy Clerk. 
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And the returns on said Processes are in the words and 
figures following, to-wit: 
"Executed in tl1e City of Norfolk, Va., this the 7th day of 
May, 1943, by serving a copy hereof on Nellie· B. Dalg·arno IN 
PERSON. 
LEEF. LA\VLER 
Sergt. City of Norfolk, Va. 
By C. B. LESNER, Deputy". 
"Executed in the County of Princess Anne, Ya., this the 
loth day of May, 1943, by serving a copy hereof on Christie 
S. Baum., Lillie B. Berg·man IN PERSON. 
GUY l\I. SAL1IONS, 
Sheriff of the County of Princess Anne, Va.'' 
~'Service Accepted Luther P. Baum'' 
And at anotl1er day to-wit: the 19th day of May, 1943, tbe 
complainant filed his Bill of Complaint, in the words and fig-
ures following·, to-wit:. 
Your compl~inant, Harvey A. Baum, respectfully repre-
sents a8 follows : 
1. By deed dated ,January 10, 1889, and recorded ju the 
Clerk's Office of the Circuit Court of Norfolk Countv in Deed 
Book 148, page 153, ·w. A. ,Jackson and wife conveye·d to thefr 
daughter, Penelope ,J. Baum .. for her 1rntural life. with re-
mainders to her· children, the following property,, to-wit: 
page 4 ~ All that tract or parcel of land, situated near 
Centreville. Norfolk County, Virginia, and boumlecl 
as follows, to-wit: Beg-inning at the northeast corner of the 
tract hereby conve-~recl at an angle in a big- ditch where it in-
tersects the land of George Scott, and running· thence south-
erly along the western line of George S~ott until it reaches 
the northern line of the heirs of George P .• Jackson, deceased; 
thence westerly along the northern line of the heirs of George 
P. Jackson and across the main Hickorv Ground Road until 
it strikes the land of the heirs of Samnei Lockhart, deceased; 
thence northerly along the eastern line of the said Lockhart 
land to a point direotly opposite the western end of the big 
ditch :first above mentioned; thence easterly to the western 
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end of the big ditch afore said} and thence easterly along the 
north side of said ditch to the place of beginning·, cohtaining 
one hundred and eighty (180) acres., more or less, being 
formel'ly known as the '' Home Farm'' and located on both 
sides of the main Hickory G1•ound Road~ 
This land is subject to the right of drainage of the George 
P. Sackson tract adjoining across the land hereby conveyed 
through the thi·ee ditches east of the main road into the big 
ditch above described, as said three ditches a1·e now used. 
2. On .August 27, 1942, the said Penelope J. Baum died 
and left as her only childl'en aild sole heirs at law Harvey A. 
Baum, your complainant, Cbtistie S. Baum, Rcnan C. Bautn,. 
Luther P. Baum, Lillie B. Bergman, Nellie B. Dalgarno and 
Mary P. 0-atewood, and the said seven (7) children of the said 
Penelope J. Baum, deceased, now own the aforesaid tract of 
land as tenants in common and in fee simple, subject to the 
l~ens and encumbrances thereon, each child being· seized of 
an undivided one-seventh (1/7) interest hi the said tract of 
land. 
3. By· deed dated January 18th, 1937, and recorded in the 
Clerk's Office of the Circuit CotU·t of Norfolk County in Deed 
Book 636, page 427, the said Penelope J. Baum, Chtistie S .. 
Baum, Renan C. Baum, Luther P. Baum, Lillie S. Bergman, 
Nellie B. Dalgai~no (then kt1own as Nellie B. Baum) 
page 5 ~ and Mary P. Gatewood conveyed all of the afore-
said land to Harvey A. Baum, Trustee, in trust to 
secure to Harvey A. Baum the payment of a negotiable' note 
of even date therewith for Thfrty-five Hundred ($3,500.00) 
Dollars, theteon at the rate of five per centrtm per annum ijay-· 
able semi-annually. Nothing has been paid on the said note 
and the satne is still due your complainant in full with inter~ 
est from January 18., 1937, till paid; and the said deed of 
trust is a valid lien_ on the interests in said lartd owned by 
the said six ( 6) children who sig111~d the same as gtantors. 
A prior deed of hust on the said land from several of the 
said childten to C. W11iHle Sams, Trustee, dated October 
16th, 1922, ai1d recoi·ded i11 said Clerk's Office in Deed Boolt 
534, page 277, to secure to Gladys L. Baun1 the payment of a 
note for T,venty-Five Htmdted ($2,500.00) Dollars, with in"" 
terest; has not been formetly released of record; but the 
_same wa!=I fully paid a11d dischatgecl by the execution of the 
aforc,said g.~ed of trust of tT antiary 18th, 1937, for $3,500.00 . 
. The said d~ed of trust of Januarv 18th, 1937. is herewith 
filP-d matked '' Exhibit A'; and mad~ a part of this bill. 
4. There are 110 other liens 01~ encumbra11ces on the said 
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tract of land except the drainage rig·hts set forth in the first 
paragraph of this bill and the drainage rights conveyed to 
Butts Road Drainage District No. 3 by Christie S. Baum and 
. others by deeds recorded in said Clerk's Office in 
page 6 ~ Deed Book 578, page 191 and 195, and the drainage 
taxes for the years 1938 and 1939, amounting to 
$365.85. 
5. The said property is valued for taxa tio_n on the land 
books of Norfolk County, Pleasant Grove District, at $5,760.00 
for the land and $750.00 for the buildings and the taxes have 
been paid up to and including the year 1942. · 
6. The aforesaid real property is susceptible of partition 
but it cannot be conveniently divided in kind among the par-
ties entitled thereto because of their number and the deed 
of trust thereon; and none of the persons interested are ·will-
ing to accept the said p1'0perty, or anjr part thereof, and pay 
therefor, to the other parties such sums of money as their in-
terests therein may entitle them to. If the said property, 
or any part thereof, cannot be conveniently divided in kind, 
the interests of those who are entitled to the said property 
or the proceeds therefrom will be promoted by a sale of the 
same. The said Penelope .J. Baum left no personal property 
of consequence and the said de.ht of .January 18th, rn:-H, for 
$3,500.00 and interest should lJe paid out of the proceeds 
· from a sale of the interests of the grantors in the land de-
scribed in the said deed of trust of ,January 18th, 1937. · 
Therefore your complainant is without remedy, save in a 
Court of Equity, he prays that the said Christie S. Banm, 
Renan C. Baum, Lutlrnr P. Baum, Lillie B. Bergman, Nellie 
B. Dalgarno and :Mary P. Gatewood may be made parties de-
fendant to tl1is bill and be required to anr,nver the 
page 7 ~ same, but not under oath which is hereby wniYed; 
that proper process be issued; that the afore8aid 
tract of land be partitioned among; those entitled thereto 
either in kind or by sale and distribution of th() proceeds; 
that the interest of the grantors in the land conveyed in the 
deed of trust of ,Januar:v 18th, 1937, be sold to pay the delJt 
secured thereby; that all proper orders and decrees be l?ll-
tered and all such other, further and general relief may be af-
forded your complainant as the .nature of this cause may 
require or to equity shall seem meet. 
HARVEY l,. BAU l\l 
L.B. COX 
Counsel for Complainant. 
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And at another day, to-wit: the 24th day of May., 1943, the 
defendant, Nellie B. Dalg·arno, filed her answer in the words 
and figures following, to-wit: 
Nellie B. Dalgarno, for answer to bill in this cause says 
as follows: to-wit: 
1. Section No. 1 of the Bill is true. 
2. Section No. 2 of the Bill is true. 
3. She believes Section No. 3 of the Bill is true, but should 
like to have the amount dulv verified. · 
4. Section No. 4 of the Bill is true. 
5. Section No. 5 of the Bill is true. 
6. She believes Section 6 of the Bill is true, except that 
sbe would like to know at what price she would be 
page 8 ~ allowed to buy the whole property, if she should 
desire it. 
NELLIE B. DA.LGARNO 
By JAS. G. MARTIN, Counsel. 
And on the same· day, to-wit: the 24th day of May, 1943, 
the defendant, Mary P. Gatewood, filed her answer in the 
words and figures following·, to-wit: 
Your respondent, reserving to herself the benefit of all 
just exceptions to said bill, for answer thereto, or so much 
thereof as she is advised it is material she should reply to, 
answers as follows: 
So far ·as your respondent is informed, the allegations in 
said bill are substantially correct, and the relief asked for 
therein is reasonable and sl10uld be g·ranted, and your re-
spondent prays for full protection of her interest by the 
Court. 
And having· fully answered, your respondent prays to be 
dismissed with her costs. 
MARY PENDLETON GATEWOOD 
And at another day, to-wit: the 5th day of June, 1943, an 
order of Court was entered in the words and figures follow-
ing.~ to-wit: 
Nellie B. Dalg·arno v. Harvey A. Baum 11 
On motion of Nellie B. Dal~arno, leave is granted her to 
file her supplemental answer and cross-bil] and the same is 
accordingly filed. , 
And the supplemental answer and cross-bill of Nellie B. 
Dalgarno filed on the 5th day of ,June, 1943, is in the words 
and fignres following, to-,·\Tit: 
page 9 ~ For supplemental answer and cross"'."bi11, said Nel-
lie B. Dalgarno says as follows, to-wit: 
1. Penelope ,J. Baum, mother of the parties, died August 
27th,.1942, leaving a will dated September 10, 1940, a copy of 
which is herewith filed as part hereof., marked exhibit "A", 
by which she devise a certain twenty acre farm, near Fen-
tress, to her son Harvey A. Baum, who survived lier, charged 
with payment of her debts. She left no personalty, nor other 
property beside twenty acre farm, and no one has qualified 
as her personal representative. Said twenty acre farm is of 
considerable value. 
2. The $3,500.00 and interest thereon, mentioned in Sec-
tion 3 of the orig-inal hill and secured by deed of trust therein 
mentioned, dated J annar~r 18, 1937, is a debt of said Pene-
lope J. Baum, deceased., and should be satisfied by said Har-
vey A. Baum, or out of tlrn proceeds of said twenty acre farm 
devised to him, said Nellie B. Dalg-arno being a mere ac-
commodation as to said $3,500.00, and entitled to exonera-
tion. 
3. That said Penelope ,T. Baum died owing Nellie .J. Baum 
a debt of $240.00 and interest from March 15, 1942., and 10% 
attorney's fee, evidenced by note made by said Penelope, held 
by said Nellie, da tecl 1\fo rch 15, HM-1.. 
Said Nellie R. Dalg·arno prays that said Harvey A. Raum, 
Christie S. Baum, Renan C. Baum, Luther P. Baum, Lillie B. 
Bergman, and l\fory P. Gatewood, may be made defendants 
to this cross-hill, that the farm mentioned in the 
page 10 ~ original bill of complaint may be exonerated from 
the said $:3,500.00 deed of trust: and said deed of 
trust marked satisfied, that, if necessary, said twenty acr(~ 
farm may be sold and the proceeds applied on said $3,500.00 
deed of trust; that said Harvey A. Baum may be required to 
pay 11er said note for $240.00 and interest from l\.forch 15, 
1942, and 10% attorney'8 fee, or said twenty acre farm sold 
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to pay this note; and that such other and further relief may 
be granted as may be adapted to the nature of the case. 
NELLIE B. DALGARNO 
By JAS. G. MARTIN,,. Counsel. 
COPY 
I, Penelope J. :Saum, being· of sound and disposing mind, 
but realizing the shortness and uncertainties of this life do 
hereby make, declare, and publish this to be my last will and 
testament. 
First. I direct my body to be decently buried in a manner 
befitting my estate, but with as little expense as possible on 
my burial plot in Forest Lawn Cemetery. 
Second. I direct that my just debts be paid. 
Third. The 20-acre farm which I now own near Fentress, 
Virginia, I give, devise and bequeath unto my son, Harvey 
A. Baum, in fee simple, providing he survives me. I make., 
however, a specific charge against the said bequest, the pay-
ment of my current indebtedness and my burial expenses. 
Fourth. In the event my said son, Harvey A. Baum, does 
not survive me, I hereby nominate ancl appoint 
page 11 ~ Christie S. Baum as my executor ancl direct him 
· to sell the said farm at either private sale or public 
auction, whichever shall seem most fitting to him, and from 
the proceeds thereof, to pay my just debts, and my funeral 
expenses, and to distribute the remaining· balance., share and 
share alike, to my surviving children. 
Having the fullest eonfidence and trust in my said executor, 
if it becomes necessary to appoint him under paragraph 4 
of this my last will and testament, I direct that he shall not 
be required to give bond and that there be no appraisement 
of mv estate. · 
Given under my hand and seal this l 0th day of Septem-
ber~ 1940. 
PENELOPE l. BAUM (Seal) 
The above signature of the testatrix was made and the 
foregoing will was acknowledged to be her last will and testa-
ment by the said testatrix in the presence of us, two com-
petent witnesses, present at the'° same time; ai1d we, the said 
witnesses, do hereunto subscribe the said will on the date 
last above written, in the presence of the said testatrix and 
Nellie B. Dalgarno v. Harvey A. Baum 13 
of each other, at the request of the said testatrix who was 
then of sound mind and over the age of twenty-one years. 
(Probated 9/24/42) 
Norfolk Co. 
WALTER C. HARRIS 
IRENE LINFJHAM 
And at another day, to-wit: the 14th day of June.~ 1943, 
the answer of the defendant, Luther P. Baum, was filed in 
the words and figures following, to-wit: 
page 12 ~ Your respondent reserving to himself the bene-
fit of all just exceptions to said bill, for answer 
thereto, or so much thereof as he is advised it is material 
he should reply to, answers as follows: 
So far as your respondent. is informed, the allegations 
in said bill are suhstantinlly correct, and the relief asked 
for tl1erein is reasonable nnd should be granted, and your 
respondent prays for full protection of bis interest hy the 
Court. 
And having fully answel'ed, your respondent prays to be 
dismissed with his cosh;. 
LUTHER P. BA.Ul\I 
And on the same day, to-wit: the 14th day of June, 1943, 
the answer of the defendant, Renan C. Baum, was filed in 
the words and figures following, to-wit: 
Your respondent reserving to himself tl10 benefit of all 
just except.ions to said bill, for answer thereto, or so much 
thereof as he is advised it is ma tcrial be should reply to, 
answers as follows : 
So far as your respondent is informed, the alleg-ations in 
the said bill are sub8fontinlly correct, and the relief asked 
for therein is reasonable and should he granted, and your 
respondent prays for full protection of her interest by the 
Court. 
And having· fully answel'ed, your respondent prays to be 
dismissed with her costs. 
R. C. BAUl\I 
6/3/43 
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page 13 ~ And on another day, to-wit: the 13th day of 
November., 1943, to following notice of hearing ore 
ten,us was filed in the Clerk's Office: · 
To Christie S. Baum, 
Renan C. Baum, 
Luther P. Baum, 
Lillie P. Bergman, 
Nellie B. Dalgarno and 
Mary P. Gatewood. 
'r.A.KE NOTICE, that at the calling of the ·docket in the 
above Court., the above cause was set for hearing ore tenus 
on November 5th, 1943, and on that day 1 November 5th, 19431 
at 10 :00 A. M., or as soon thereafter as the court will hear 
me, I shall move the said court in the courtroom thereof in 
Portsmouth, Va., to hear the bill filed by me against you in 
the above cause and to hear witnesses orally in open court in 
support of the said bill; and if for any cause such hearing be 
not commenced on that day then the court will be asked to so 
hear said bill and testimony on such other day and hour as 
the Judge may deem proper. 
Given under my hand this 12th day of October, 1943. 
HARVEY A. BAUM 
By L. B. COX, attorney 
I acknowledge receipt of the above notice. 
L. P. BAUM, 
C. S. BAUM., 
J AS. G. MARTIN, atty. for Nellie B. Dalgarno 11/5/43. 
R. C. BAUM 
LILLIE B. BERGMAN, 
MARY P. GATEWOOD. 
I·mo·e 14 t Virofoia · o r o · 
In the Circuit Court of Norfolk County. 
Harvey A. Baum, plaintiff 
v. 
Christie S. Baum., Nellie B. Dalgarno, and others, defend-
ants .. 
Nellie B. Dalgarno v. Harvey A. Baum 
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This certifies that on the trial of this cause, which was 
heard ore tenus before the Court, the following is all the evi-
dence which was introduced, as hereinafter shown, to-wit: 
page 15 ~ HARVEY A. BA U:M, 
called as a witness and being first duly sworn, tes-
tified as follows : 
Examined by Mr. Cox: 
Q. You are the complainant in tllis suit, Harvey A. l\Iaum 1 
A. That is correct. 
Q. Have you read today the bill filed by you in this suit? 
A. I have. 
Q. Is that, or not, correct in regm·d to the debt of your 
mother and your brothers and sisters, heirs to the property~ 
A. It is. 
Q. You are familiar with this tract of land of 180 ac1·es, 
more or less, near :B.,entress? 
A. Thoroug·hly. 
Q. Can you state whether or not that can be conveniently 
divided in kind in seven parts so tlrnt each child can have a 
part? 
A. Almost an impossibility. 
Q. Do you., or not, believe that the only way to nrrive at 
a fair partition is to sell the property and divide the p1·0-
ceeds? 
A. That is correct. 
Q. I band you a note for $3,500, dated ,T anuary 
page 16 r 18, 1937, purporting to be made by Penelope .T. 
Baum, payable three year:.; after elute to the order 
of Harvey A. Baum, Trustee, and ask you to state ,vhether 
or not that is the note mentioned in vour bill? 
A. This is the note mentioned in· mv bill. 
Q. I also hand you a cl9cd of trust, of the same date, pur-
porting- to he signed hy the children of Penelope ,J. Raum! 
and ask vou wl1ether or not that is the deed of trust men-
tioned in· vour bill? 
A. Thii is the deed of trust that was executed by my 
brothers and sisters for this loan. 
Mr. Cox: The complainant files the note, marked ExhilJit 
'1.. The deed of trust referred to is filed with the bill as Ex-
hibit A. 
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Q. Mr. Baum, I note that you clicl not sign the deed of 
trust to yourself as Trustee. Are you, or not., willing for 
your one-seventh of this debt to be paid out of your one-
seventh of the property t 
A. I intended to waive my interest in the property at the 
time that deed of trust was executed. 
Q. Then, you are willing for your one-se,,enth interest to 
be applied, along with the otherR', to the payment of this 
debt? 
A. That is right. 
Q. Has any part of this debt been paid? 
page 17 r A. None whatever. 
Q. Do you know why the loan was made and 
what was done with the money~ 
A. It was originally a loan to my mother, wi~h my brothers' 
and sisters' approval, to erect a tenant house on the place 
(our old farm house burned), and that was approx.imately 
$2,500. That ran until 1925. This original loan was made, 
I think, around 1924. As a matter of fact, I have the original 
note for $2,500-not in my possession with me here-and it 
ran until 1925. However, in the meantime., tl1ey needed a 
new ba1·n on the farm, so I increased this loan another thou-
sand dolla1·s and that thousand dollars was used to erect a 
barn, and the note was renewed to include the original amount 
plus the additional amount, a total of $3,500. I might also 
state that since then I have advanced money, without any 
security whatever, to put a new roof on the house on the 
farm, without any security and without being incorporated 
.in these papers here. 
Q. Are the dwelling and tl~e ha rn still o:n the land t 
A. They are. 
Q. Are any of the heh-s willing to take this land and pay 
the others for their interests in it f 
A. I believe that pe1·haps there is one, and I have also 
agreed to do likewise. 
'- Q. Which one, and what did that one offer for 
page 18 ~ the property f . 
A. I have a siste:r, Mrs. Bergman, that offerecl 
to take the property and pay $7,000 for it. 
Q. Are you willing to take the- property? If so., at what 
price? 
A. $9,000. I migllt say that I would prefer that the place 
be sold at public auction, so there would not be any future 
criticism that I had bought the place too cheaply., 
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Q. Out of that $9,000 you would expect this debt and the 
costs to be paid? 
A. That is right. 
Q. And the balance divided equally among the seven chil-
dren? 
A. That is correct. 
:Mr. Cox: I call your Honor's attention here to the un-
disputed allegation in the bill that the land is assessed at 
$5,760 at present and the buildings at $750. 
Q. Mr. Baum, reference has heen made here to your 
mother's will and the provision in the will that you should 
pay "my ~unent indebtedness and my burial expenses." Did 
you, or not, pay your mother's burial expenses and her cur-
rent indebtedness 0/ 
A. I did. I might state that I g-ave my mother an allow-
ance of approximately $1,200 a year for twenty 
page 19 ~ years before her death nncl at the time of her death 
I paid her ho~pital bills, her doctors bills, which 
were quite heavy, due to the character of her disease, and 
her burial expenses and an of J1er personal expenses, and I 
knew nothing about this indebtedness here of my sister's 
until just recently. 
Q. You ref er to the $240 note? 
A. That is right. 
Q. Are you ready and willing to pay whatever is clue on 
that note? 
A. At any and all times. 
Q. Mr. Baum., reference has been made here to the little 
farm left by vour mother under her will and since sold. Do 
vou recall ·what the net amount received from the sale of 
that little farm was? 
· A. Approximately thirty-seven or thirty-eight hundred dol-
lars. 
Q. I hand you a carbon copy of my writt.en report to yon, 
for the purpose of refreshing your memory. 
A. $3,808.10. 
Q. Do you recall whether or not there ,vas a mortgage on 
that property? 
A. There was an unpaid balance, I think, of approximately 
a thousand dollars. 
Q. Diel you, or not, pay that? 
A. I paid it. 
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page 20 ~ Mr. Martin: ,v e would like to have tl1is paper, 
or a copy thereof, put in evidence. It shows the 
purchase price, $4,750, and tlwn · shows the deductions. 
Mr. Cox: I am perfectly willing to furnish a copy of it 
and let Mr. Martin compare it. 
l\.fr. Martin: Can't we use it in evidence and withdraw it? 
l\Ir. Cox: Yes, and let me put a copy in. 
(The paper referred to was received in evidence and marked 
Exhibit 2.) 
By Mr. Cox: 
Q. l\fr. Baum, did your mother leave any personal prop-
erty of any consequence f 
A. ·wen, her jewelry and household effects. I believe that 
it was limited to that. 
Mr. Cox: The witness is with you. 
CROSS EXAMINATION. 
Ry Mr. Martin: 
Q. 1\fr. Baum, I notice on the deed of trust for the $3,500, 
you did not sign that at all, but the other six children did t 
A. I think my signature is on .that. 
Q. I thought you told Mr. Cox you did not. 
A. Yes, my sip:nature is on it. 
pag•} 21 } Q. Well, you did sign it, then f 
A. Yes. 
Q. W'"hat do you mean by saying you "intended to waive 
your rights''? 
A. V\T aive my rights as to any benefits from the sale of 
the farm after that indebtedness was paid. I became a re-
sponsible party for the indebtedness, but, nevertheless, the 
farm was worth probably twice the amount, or three times 
the amount of that indebtedness, and, beyond the obligation 
of t]rn $3,500, I was willing to waive any remuneration or 
proceeds for my part. 
Q. I notice that this is to you, Harve:v A. Baum, Trustee., 
and tbe g;rantors '' do grant unto the said Harvey A. Baum, 
Trustee, the following property, to-wit.'' You did not ap-
pear in the granting· clause, but signed as trustee, didn't 
YOUf 
· A. I signed as a party on the obligation, due to the fact 
that a portion of the farm would eventually go to me. 
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{J. And if your name was left out in the granting part, it 
w.ai:; an error, you think? 
A. I wouldn't know in reference to that. I was a party to 
the contract, and it seems to be necessary for my signature 
to be on the contract likewise-the deed of trust. 
Q. The note for $31500, d~ted .January 18., 1937, was pay-
able to Harvey A. Baum, Trustee-I show it to 
page 22 ~ you-and signed by Penelope J. Baum-your 
mother only_ 
A. That is correct. 
Q. No one else signed it nor endorsed it! 
A. No. 
Q. Now, the $3,500 note : ·whom does it belong to? 
A. Whom does it belong to1 
Q. Yes, sir. 
A. I, as trustee of my children-the money was advanced 
originally by my first wife, who is deceased, and I became 
their administrator. It is my children's money, advanced by 
my first wife. 
Q. That was the $2,500, in 19221 
A. The $2,500 plus the additional thousand dollars., mak-. 
ing $3,500, the entire amount. 
Q. So, this is held by you, then, ·as trustee fot yt>ut chil .. 
drenf 
A That is correct. 
Q. And your {!hildren are all grown now., aren't they? 
A. I have two sons that are practically grown. They are 
in the service. One is twenty-five and one is twenty. I have 
a daughter at Stuart Hall, Staunton, Virginia, at school, :fif • 
teen. 
Mr. Cox: That note is payable to him as trustee, isn't iH 
l\ir. Martin: Yes, sir. 
page 23 } By Mr .. Martin! 
A. I believe that that note was taken in the 
place of a $2.,500 note plus $1,000, you say, £or an old note 
of October 16, 1922, was it not, which was the first mortgage, 
to C. Whittle Sams, Trustee, by your mother, in 1922¥ 
A. That is correct, plus the difference to erect a barn on 
the farm. 
Q. Now, as to the small farm that your mother devised fo 
you, you sold that for $4,750 and, after making certain pay-
ments as shown by Mr. Cox's letter, it left you net $3.,808.107 
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. A. $3,808.10. 
Q. That $3,808.10 you have regarded as your own and. kept 
it as your· own? 
A. No; that likewise went to the estate of the children. 
Q. Of what children? 
A. My first wife's children. 
Mr. Martin: I put in evidence a copy of the will of Pene-
lope J. Bau:in, probated September 24, 1942. Vve can put it 
in subject to comparison. If there be any error in copying, 
we can correct it. · 
(The copy of will was received in evidence and marked 
Exhibit No. 3.) 
Q. Mr. Baum, at your mother's death, was there 
page 24 ~ some crop money, or a crop on the farm that has 
been sold since, the money for which is in the hands 
of one of you gentlemen 1 
A. Yes, there was a crop on the farm that was sold, and 
my brother, Christie Baum~ made the disbursements. 
Q. A·nd Mr. Christie Baum would know about that better 
than you would, I suppose, wouldn't he f 
A. Yes. 
RE-DIRECT EXAMINATION. 
Bv Mr. Cox: 
"'Q. Mr. Baum, Mr. 1\-Iartin has asked you about the original 
loan for $2,500 and about the deed of trust securing it. I 
hand you this paper and ask you whether or not· this 1s 
the original deed of trust t · 
A. This is the original deed of trust. 
Mr. Cox: Deed of trust dated Or.to her 16, 1922, from Pene-
lope Baum and others to C. vYhittle Sams, Trustee, is filed as 
Exhibit 4. 
Q. Mr. Baum, you stated awhile ago that you paid the cur-
rent indebtedness of your mother, including the funeral ex-
penses. Have you an idea of what those amounted to?· 
A. Do you also wish to include the doctor's expense and 
hospital expense? 
Q. All current bills. 
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A. I think they amounted to approximately $2,000. 
Q. Does that include., or not, about $900 that 
:page 25 } you paid on the mortgage on the little place! 
A. No, that was in addition. That was in addi-
tion to my mother's expenses at that time. 
Q .. What was your mother's age at death! 
A. Seventy ... six. 
Q.. During her latter years, was she active i Did she have 
any earning ·capacity! 
A. No. The only income she had, aside from the allowance 
from me~ was the proceeds from her farm. 
RE-CROSS EXAMINATION .. 
By Mr .. Martin : 
Q. When was the small farm that was devised to y<m bought 
·by your mother? 
A. If I remember correctly, 1932, approximately .. I am not 
sure as to that date. My brother, Christie Bimm, who is 
present, would know. 
Q. Do you know how much sh~ paid for the small :£arm 
that was devised to you t 
A. No1 I do not. Q. ,v oulcl your brothe1~ Ch1~istie know that,, you think 2 · 
A. Yes., he would. He Bold it to her. 
Q. He sold it to her f · 
A.. Yes,sir. 
page 26 } Mr. Cox: If yonr Honor please, I know that • 
Mr. Banm is incorrect in stating when this farm 
was purcl1ased, and I ask the· privilege of getting that jn ... 
formatio·n from the Clerk's Office. 
l\fr. Min·tin: That is :agreeable" ti'hey can get the ootrect 
date. 
Bv Mr. Cox! 
··Q. You do not live in Virginia, and have .not for yearsf 
A. No, .I have not lived in Virginia si:n~e 1908. 
Q. And you would not know from memory just when she 
bought iU 
A. No, I would not. 
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called as a witness and being first duly sw01·n, testifiecl · as 
follows: 
Examined by Mr. Cox~ 
Q. You are one of the sons of Urs .. Penelope J. Baum? 
A. Yes. 
Q. You are familiar with this farm of 180 acres, near 
Fentress, that we have been· talking abouU 
A. I was born there. 
Q. Do you know for what purpose the proceeds from this 
$3,500 loan was used f 
page 27 ~ A. Yes, sir. In either 1917 or 1918 the old l1ome 
was burned. I was in Camp McClellan at that 
time., in the last war, and I remembei1 it because I got a letter 
from my mother stating that the home had burned; and I 
think that we had lost an uncle at that time, Dr. Jackson; and 
the money was borrowed from my brother, from his wife, to 
erect a new house there. 
Q. Is that house still standing on the farm? 
A. Yes, sir. 
Q. What, if anything, later happened to the barn? 
A. The barn was built some years later, and, so far as I 
know, I am sure that the money was secured from him also to 
pay' for the barn. 
Q. Mr. Baum, were you and the other children aware of 
those facts, that these buildings, the dwelling and the bam, 
were being erected out of the proceeds of this loan f 
A. I should tl1ink so. There are onlv mv sister here and 
• one brother; there is not much difference ·in our ag·es, and 
I certainly knew what was going on, and the others are older 
and I don't see why they should not. They certainly must 
have known. 
Q. Were you and your sister Nellie living with your mother 
during· those periods? 
A. My mother used to live with me. Up to the last two 
years or so before she died, she lived with me; I 
page 28 ~ will say for · about three years she stayed _in 
Florida; she traveled ,vith us. · 
Q. Mr. Harvey Baum has· offered to take the farm at $9,000~ 
Will you state wl1ethcr you think that is a reasonuble or an 
unreasonable price? · 
A. I think it is a fair price. 
Q. Can the farm he divided in kind in seven parts and a 
part assigned each child? 
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A... No, sir, because it is a strip of land that runs about a 
mile and a quarter all together and it is only about 600 feet 
wide. The road runs through part of it, leaves 36 acres and 
the house and the railroad tracks; the Norfolk Southern goes 
on one side, and the farm runs for practically a mile back; 
it is a narrow strip, so I don't see how it could be divided 
into seven parts.. You would not be able to get in and out. 
It probably could be divided into two farms, but seven parts., 
I don't think it would be satisfactory at all. I would not 
want any part of it. 
Q. Is there more than one barn on the farm Y 
A. One barn. 
Q. And one residence! 
A. One residence, and one. Negro tenant house which is in 
poor condition. 
page 29} CROSS EXAMINATION. 
'By Mr. Martin: 
· Q. Your mother had the use of the big farm until her death, 
-did s~1e not? 
A. She had the proceeds, yes, sir, from the farm. She paid 
the taxes, which amounted to I would say-I am not sure, but 
between the drainage tnx and the land tax, I would say it was 
.around $400 a year. 
Q. She died in Aug11st, 1942., did she noU 
A. Yes, sit. 
Q. Mr. 'Baum, 1·eg·ardlng- the crop money, did you have the 
,crop money .. that you collected after her death Y 
A.. Yes, su. 
Q. How much was t'hat, and how was it distributed? 
A. It was $1,240. I paid the taxes and I paid up her bills, 
which I have all the cancelled checks. I kept them lo show 
just what the money went for. I paid her bills. Her bills 
_ ran to three or fonr hundred dollars alone, her personals, 
clothes and shoes and such as that .. 
Q. Your mother's bills? 
A. Yes, sir. 
Q. Then, your brotl1er, who lrns just testified, did not pay 
all her bills, because you paid a lot of them out of the crop 
monev? 
A. ·r did pay some of them out of the crop money. 
Q. Three or four hundred dollars, you think? 
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page· 30 ~ A. I would say it was something like that. I 
don't think my brother even knew about those 
bills. 
· Q. The balance of it, have you distributed that money to 
your brothers and sisters, or are you willing· to do that in 
the future? 
A. After I paid the taxes and other items, there wasn't 
much-maybe $50 would go amongst them if it was divided up. 
Q. You mean, you paid taxes that your mother owed on 
the farm during her lifetime? 
A. No, sir, after her death. 
Q. But for years prior to her death 1 You would pay for 
1940, for instance? 
A. I paid last year's taxes., that was all. 
Q. You only paid one year's taxes, 1942? 
A. That is right. 
Q. Regarding the purchase of the smaller farm t]rnt was 
devised to your brother Harvey, when did your mother buy 
that, and from whom f 
A. She bought the farm from me. :Mother at that time was 
in Florida and she wanted to buy the place with me. It was 
her intention to buy it. It was a small place, and I bought 
it and I would say I kept it for nearly a year and then :,he 
bought it from me. 
Q. And how much was the price slie paid you 1 
page 31 ~ A. She paid me just what I paid for it, $3,000. 
Q. And what year was that, approximately 1 
A. The way we bought the farm-just a minute-that was 
in, say, 1940. The way the farm ·was bought, we bought it., I 
think it was, $50 down and we paid $50 a month, some :fig1.1re 
like that, and she paid for the farm from (he allowance that 
my brother was sending· her. He wns sending her on an 
average about $100 a month and she houg·lit the farm out of 
that. It was in 1940 or 1939 that she bought it from me, to 
the best of my memory. 
Q. 1\fr. Baum, I think you said that you got from the crop 
money $1,240? 
A. That is correct. 
Mr. Cox: Now, just one moment. Specify for wlmt period, 
for what vear. 
l\fr. Ma.rtin: I said, from the crop money. 
:Mr. Cox: ·wen, for what time? 
Nellie B. Dalgarno v. Harvey A. Baum · 25 
Chf'istie S. Battm. 
Mr. Martin: I understood he got it after his mother's 
death. I -don't know .. 
The Witness: That is right~ paid -to me last November or 
December .. 
By Mr. Martin: 
Q. That was for a crop growing on the farm at the time 
of your mother's death, in whole or in part f 
.A. That is right. 
page 32 } Q. And I think you said you paid last year's 
taxes on the farm with part of it. Do you recall 
the approximate amount of them? 
A. I think they were around between 140 and 150 dollars. 
Q. And you paid three or four hundred dollars worth of 
her debts? 
A. ,v ell, to tlie best of my memory. I have all the can-
'Celled checks that I paid. To the hest of my memory, it came 
to somewhere around that. 
Q. But you have not either the checks or the memorandum 
'in court with you? 
A. No, sir. 
Q. Have you got it on a piece of paper that you could 
phone for and g·~t conveniently, or would you have to work it 
outt · 
A. ,v ell, I don't think I could_ very well. I would have to 
get it. I would not niind bringing them and showing them 
to you-lay them out there and let you see them-but I don't 
know that anybody knows where it is. It is all personal ef-
fects. I have got them put away and it would be very incon· 
venient for anyone to get them, and I would rather tl1at no-
body would bothe1· with them except myself., unless you want 
to see them. 
Q. If you paid approximately $1.40 taxes and three 01· four 
hundred dollars of debts of your mother, that 
page 33 } would be around $500, roup:hly; then, the balance 
of six or seven hundred dollars, did you pay that 
·on the debts of your mother, or what? 
A. ::My mother had some doctor's bills that went back for 
a year or so. She told me to pav them out of the crop money. 
Q. So, you did pay some doctor's bills? 
A. Yes, sir. :My mother was troubled with sinus trouble 
and she had a number of doctors that had been treating her 
for years, such as Dr. Eley, and what is the name of that 
;doctor at Virginia Beacl17 
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A. Dr. Dormire. 
Christie S. Bau1n. 
Q. After you had paid the taxes and the doctor's bills and. 
the other debts of your mother, you only had fifty or a hun-
dred dollars left., something like that? 
A . .r think my brother sent me $250, I believe, with which 
to put a new roof on, and that came to $32fi, and som~ im-
provements I made such as that. I can't tell you offhand. 
When we get through there should be two or three hundred 
dollars there. I say, when you divide it up among seven, 
possibly there will be about $50 coming. 
Q. For each one? 
A. Yes, sir. 
Q. Seven times $50? 
page 34 ~ A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Cox: 
Q. Mr. Baum, after your mother's burial, was there a monu-
ment or tombstone erected at the g-rave t 
A. Yes. 
Q. Has that been paid for? 
A. Yes. 
Q. How much was iU 
A. $500. 
Q. Do you recall by wl10m that was paid 7 
.A. "\Vhat? 
Q. Who furnished it f 
A. I don't remember if I paid for it or my brother paid 
for it. 
Mr. Harvey A. Baum: He paid for it out of the proceeds 
of the property. 
l\Ir. Cox: ·we must not converse hack and forth while one 
is on the stand. 
:Mr. Christie S. Baum: Y cs, I remember now·. I paid for 
it; I paid it from the crop money. 
Bv :M:r. Mart.in: 
~Q. You paid out $500 for the monument to your mother 
out of the crop money? 
page 35 ~ A. Yes., sir. 
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Mr. Martin: That is all.. 
Mr. Cox: We rest. 
. MRS. NELLIE DALGARNO, 
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~alled as a witness and being first duly sworn, testified as 
follows: 
Mr_ Martin: May it please the Court, the lady is very 
dea[ She can hardly hear anything. 
Examined by Mr. Martin : 
Q. Your name is Mrs. Nellie Baum Dalgarno, is it nott 
A. Yes. 
Q. And you are a sister of Mr. Harvey A. Baum and the 
'Other brothers and sisters mentioned f 
A. Y~s. 
Q. How old a1·e you? 
A. Forty-two. 
Q. Where do you live? 
A. 7 40 Yarmouth · Street, Norfolk, Virginia. 
Q. I show you the note, and put it in evidence, dated March 
15, 1941, for $240. . 
Are you familiar with what has happened since the death 
of your mother, or not? 
A. I l1ave not seen my family. I don't know anything about 
it. ,vi1at do you mean by the questlon f . 
J>age 36 } Q. What do I mean by the question t v,rhether 
you were familiar with what had gone on-
A. What had been going on? 
Q. Yes. 
A. Not with what they liad been doing. 
(The note referred to was received in evidence and marked 
Exhibit 5.) 
CROSS EXAMINATION. 
By Mr. Cox: 
Q. Mrs. Dalga.rno, this note for $240: Did she get the 
$240 at the time this note is dated 1 
A. I lent her $240 . 
. Q. Had she paid you any part of it back? 
A. No. 
Q. Did you sign this deed dated October 16, 1922? 
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A. If my signature is on it., I must have-yeg, I signed it,. 
but I just didn't know anything about the situation. I was 
only twenty-one. 
Q. What did you think you were signingf 
A~ "\i'\7 ell, they just asked me to do it, that was all, ancI 
I did it. They just asked me to clo it. It was not explained .. 
I was not in the home at the time; I was living with my sis-
ter, and she didn't care anything about it, she just asked me 
to sign it. 
page 37 ~ Q. Do you know wl1at was done with the money? 
A. She just said, '' :Mother needs the money.'' 
She wanted some money. 
Q. Do you know what was clone with the money! 
.A.. Yes. 
Q. What? 
A. They built a house with part of it. 
Q. And the barn? 
.A.. No. 
Q. Wasn't the barn built later on the farm? 
A. No, Mr. Cox. TJ1ere was a barn built, but the money 
that was g·otten did not pay for any part of the barn w'liatso-
ever. The barn was built approximately ten years after the 
house was built. 
Q. I hand you a deed of trust dated ,January 18, 1937, for 
$3,500, and ask you if you signed it 1 
A. Yes, I signed it., because Hnr, .. ey asked me at the time 
to do a favor for him. Christie was living at this plac.e, and 
we had only this property. and he told 111e tliat I could buy 
the lot next door. All of this came up at the same time. 
Q. Do you know what was done with this extra thousand 
dollars? 
A. I do not, definitely. I Rig110d that. I bad refused to 
sig·n the one previous to it because I at that time 
page 38 ~ did not knmY what it meant, and I 1·efusecl to sign 
the note that he had for $5,000. Then it was re-
duced to $3,500. I would not have signed that one~ but, as 
I said, Christie off erecl to give me this gTeen house if I could 
buy this property, and I asked Ha rvcy for $1..000 in order that 
I could huv the lot and move the horn;;e 011 it. Harvey wrote 
me and told me that he had a favor he wanted me to do for 
him, and I signed tl1e paperR for l1im and sent them back to 
him., and he never p:ave me the $1,000. He did not do wlmt T 
asked him to do, and that is the kind of treatment that I have 
always gotten from him. 
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'Q. ,vas the batn built in 1937? 
A. No. 
Q. When! 
A. It must have been built somewhe~e about 1929, or 1930, 
ror '31; I can't remembet it right at the moment; I am not 
-certain, but it was some,vhere between 1929 a'.nd 1930 or 193L. 
Q. Who paid for the barn 7 
A. Mother did; and there was ~lso a lien that was charged 
:against the barn in that there was some contention about the 
construction.. I think that the people originally asked $1,500 
fott the building, but, because ~omet~ing was not satisfactot.r, 
they reduced it t.o about $1,050, ahd there was a lien on this 
building because the people had not been paid-
·pag;e 39 ~ lodg·ed a lien ap:ainst the p1\opei.'t)) and Mother had 
to g·o to a laWyer to have the hen removed, and 
I think it cost her about $5 to have that dofie, 
Q. Where did she get the money to build the barn Y 
A. She got. it from proceeds of rentt nnd so on .. A man by 
the name of Stokely had the place ~t the time. 
. Q. ·wen, why did she sign this deed of trust with you? 
Mr. Martin : Tlm t ls a .matter of law·. She hB.d a llf e es-
tate in the ptiope1·ty and she sig11ed the note. 
·BY Mr. Cox~ 
·Q. "'When you and your mother signed tl1is deed of trust 
for $3,500, do you know what she did wlth the extra thousand 
dollars¥ 
A. She didn't get any exb·a thousand dollars .. 
Has it been clevelo'J)ed ·yet, Mr. Martin, about what this real 
note wast You have Paul's letter where he received $2r4-00; 
y_ou have it rlg-l1t tl1ere. 'Will you get Paul's letter t You 
l1ave it. 
Q. Whe11 we1·e vo11 mart·led'? 'What vear? A. 1937.. .. . 
· Q. Prior· to your marriage, for a humber of years, did ot 
did not your brother Harvey send you a check each month 
for your own personal use? 
A. Aftet I was married f 
Q. Before you were married. 
l)age 40 ~ A. Did Harvev ·do what 1 
Q. Send you a check eatih montl1 for your own 
personal expenses 1 
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A. Not each month. He promis~d it, and sometimes I got. 
it, but most of the time I didn't. 
Mr. Cox: We object to this letter. We have no way of 
contesting it at all. He has filed an answe-r here admitting 
the allegations in the bill-the same man. 
Mr. Martin: We have not a 1~ight to put it in~ It is from 
another brother, your Honor. 
By Mr. Cox: · 
Q. You stated that your mother did not use the money from 
this deed of trust to build the barn? 
A. She used it to build the house, part of it. !fr. Upton 
used it. Mother didn't. Mother never touched the money; 
she never got a penny of it. L .. J. Upton was given the money 
and he built the house, but we have never l1elieved him as to 
the entire $2.,500 on the house. 
Q. Who built the barn V 
A. Mother built the barn. 
Q. Where did she get the money? 
A. She got it from the proceeds. 1She paid it gradually 
from the rents Stokely was paying her. 
Q. Do you know how much sl1e got then? 
page 41 ~ A. It was on shares. 
Q. Have you anr idea how much she got at that 
time, around 1937? 
A. I suppose on an average six or seven hundred dollars 
a vear Q. v\Tho paid the drainage tax at that time on the land, 
A. She paid it. 
Q. Wasn't that over $300 f 
li .. Wait a minute. I believe that the drainage tax was 
paid by what the family were eontributing and I believe that 
Harvey's wife paid the count:v taxes and the drainage taxes. 
She liad a black book she was keeping all of it in. 
Q. The taxes amounted to three or four hundred dolla1·s a 
year, did they not 1 
A. I don't think that much, no. The land tax was around 
a hundred and tl1e drainage tax must I1ave been around two 
hundred or two hundred and fifty a year. Mother had a black 
book in which sl1e kept all of Hie records, and it was in it 
at tlrn time she died, and she had all the money she paid out 
in the way of taxes, and I think that the book got info Har-
vey's possession. 
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·Q. So, you knew all the while that Harvey's wife. made this 
'Original loan to your mother? 
A. I knew what? 
Q. That Harvey's wife made the $2,500 loan to 
pag·e 42 } your mother when the house was built? 
A. Harvey was really the one that loaned the 
money. He loaned it in Gladys' name, but I believe it was 
his money. 
Q. You knev,- all about it at the time 1 
A. After it was over-not in the process. 
Mr. Martin : vV e rest. 
MRS. LILLIE BERGMAN, 
:cailed as a witness and being first duly sworn, testified as 
follows: 
Examined hv Mr. Cox: 
Q. Mrs. Bergman, you are one of the seven children of Mrs. 
Penelope J. Baum? 
A. Yes. 
Q. Do you have any information at all in regard to the 
time the barn was built, and where your mother got the 
money! 
A. Not definitely,, Mr. Cox, because I was out of the state 
at the time, but if I may be permitted· to make a statement 
of my own regarding this-may I 7 
The Co11rt: Yes. 
A. (Continuing) My brother, Harvey A. Baum, has been) 
more or less, a father as well as a brother to our 
page 43 ~ whole family. My father died quite a number of 
years ago. Prior to that time, we could not look 
to him for much help, and my brother Harvey has looked after 
my mother and her affairs ever since he was a lad, I would 
say, of twenty-two or twenty-three years of age, and the rest 
of us, beirig young and also not in a position to do anything 
for my mother, were very happy and gfad to let him handle 
it. 
My siste1· Nellie, as you can all see, is afflicted. She has 
been a trial to the family ever since she was fifteen years old, 
with unreasonable demands and expecting things on account 
of her affliction. We were all very sorry for her, would do 
an:vthing in the world we could to help her, but she would not 
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allow -us '.to help her. She keeps things in a turmoil. My 
brother at one time made her an. allowance; I don't know how 
much; I think it was $50 a month; I don't know how long, 
but 'it was prior to her ~marriage. At her marriage it ceased .. 
How .much money she actually received from him, I don't 
,know.·.- · 
My :mother received ·money .from him at ·the average rate 
of $100 a month for the last twenty years. She lived off this 
money. He also sent :her checks for'$200, $300, $500, in be-
tween, whenever she needed anything, as. a present. 
I had a brother, William, who died ten years ago in New 
York. My brother Harvey took complete charge of his hos-
pital bills, doctor's bills, and funeral expenses, which were 
really very heavy. I think they amounted to around 
page :44 ~ $2,500. I was there at the time. I was with the 
boy when he passed away and I am thoroug·hly fa-
miliar with it. 
Q. Do you know whether or not your mother got enough 
:net rent from this place to. put up the.barn at the time it was 
~ill, . 
A. At one time, Mr. Cox, I don't think that this farm paicl 
Mother· $10 a year. It was nothing but just, really, a drag, 
because the taxes :had to be paid, and about this time was 
when this drainage canal was put through. I think after 
that the farm, improved some. Half of that farm is just wet, 
soggy land that the crops will not grow on. The hedg·e rows 
are grown up, the ditches ,are. full, and it is quite a bit of ex-
pense to put back into condition again. I think sometimes 
the farm is a detriment instead of an asset. We would have 
lost' the farm several years ago if it had not been for my 
brother. 
· Q. Are you in position to state the present value of the 
farm? 
A. No, but I -offered $7,000 for it. That is what I think it is 
·worth. 
Q.' 18 that all you a1re willing to pay? _ 
A. That is all I am willing; to pay. It is in bad condition 
at the present Hme. 
Mr. Cox: Tlmt is-all. 
Bv Mr. !fartin: 
· Q. In 01·der to find whetbe1· the prqper parties 
pag·e 45 ~ are in court. you sooke of a brother of vours who 
died. He did not leave any children, did he? 
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.A.. No, he left no children . 
.Mr. Cox : That is all .. 
Mr. Martin: We rest. 
The Court: Is that all the testimony t 
Mr. Cox: Yes, sir. 
The Court: Is there any e':idence as to the amount that 
went into the dwelling and the barn on this farm? 
Mr. Cox: $2,500 in the residence and $1,000 in the barn .. 
That was tbe testimony of the first witness. 
The Court: By the application strictly of bard, harsh legal 
}Jrinciples it would seem that the large farm should be ex-
onerated and the debt paid out of the small farm, but it 
. strikes the Court, as a court of equity, that the 180-acre farm 
ought to pay the amount that is against it, as the total 
amount represented by the note went into the improvements 
on that farm. You will draw a decree to that effect. 
Mr. Cox: If your Honor please, I will also provide in the 
decree that the property cannot be conveniently divided in 
kind, and so forth. · 
Mr. Martin: "\Ve save the point. The decree will 
page 4G } provide for the payment of the $240 note f . 
Mr. Cox: Yes. We will pay that any time. 
l\fr. Martin: The life tenant had the use of the farm for 
about twenty years. ·wm your Honor make any allowance 
for that, or just let the bulk stand? Your Honor seemed to 
think that the remaindermen ought to pay the deed of trust 
· because they gnt the benefit of the buildings. 
The Court: Yes. 
l\Ir. Martin: Now, tl1e building·s are twenty years old, or 
thereabouts, a11d I wonder whether they oug·llt not to be dis-
counted in some wav. 
irr. Cox: That cloes not apply to the barn; that is just to 
the clweUing·. 
1\fr. 'Martin: That would be the $2,500 dwelling, ,vhich I 
think Mr. Cox saicl the buildings wete appraised at $750. 
The Court: T do not see how you could do that. 
M 1·. Cox: There ought to be, if he intends to rely on that, 
~ome evidence as to depreciation. And they have g·otten the 
lJenefit of the farm in its present condition and increased 
value, and it does not seem to me that your Honor can whittle 
off nart of it for the life of the house. 
l\f.r. Martin: l\fay it please the Court, you are ~oin~ on 
N1uitable principles. On strict leg-al principles the farm 
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would be exonerated, but, because the farm got the 
page 4 7 ~ benefit of the buildings, the buildings should be dis-
counted to their present value. 
The Court: I think that my first thoug·ht in the matter is 
a correct one, and the Court will adhere to it. 
pag·e 48 ~ And an order of this court entered on the 13th 
day of November, 1943, is in the words and figures 
following, to-wit: 
This cause, which has been duly set for hearing ore tem,s, 
came on this day to be heard upon the bill of complaint and 
upon the answer of Renan C. Baum, Luther P. Baum, Nellie 
B. Dalgarno and Mary P. Gatewood duly filed, with general 
replication thereto, and upon the bill taken for confessed as 
to Christie. S. Baum and Lillie B. Bergman on whom process 
had been duly served, and upon written notice as required by 
law to each of the defendants for the hearing ore tenus and 
upon the evidence of witnesses for the complainant and for 
the defendant, Nellie B. Dalgarno, introduced orally before 
the court and upon the answer and cross-bill of Nellie B. 
Dalgarno, and was arg11ed by counsel. · 
On consideration whereof, it appearing to the court from 
the pleadings and the evidence introduced, that the complain-
ant, Harvey A. Baum, and the defendants. Christie S. Baum, 
Ren an C. Baum, Luther P. Baum, Lillie B. Bergman, Nellie 
B. Dalgarno and Mary P. Gatewood, are seized as tenants in 
common in fee simple of the 180 acres of land described 
in the bill; that the drainage taxes on the said land for the 
years 1938 and 1939 and the Oounty taxes for the year 1943 
are unpaid: that the proceeds from the deed of trust for 
Thirty-five Hundred ($3,500.00) Dollars dated January 18th, 
1937, and set forth in the bill, were applied to the construc-
tion of the dwelling· a11d barn now on the said land 
page 49 ~ and that the said 'deed of trust is a valid lien on 
the said land and should be paid out of the nro-
ceeds from the sale of the 8ame; t11at there a re no other lien~ 
on the ]and: that the said land Mn not be ~onvenientlv par-
titioned in kind; that the said Harvey A. Baum l1as offered 
to nurcha~e the ~aid land at the price of $9,000.00: that the 
said ~nm iR a fair price for the said land and sl1011ld be ac-
cepted: nnd that all necessarv parties are m·operlv before t]l(l 
Oourt: the Court doth adiudtte. ol'rle1· and decree that the said 
deed of fr11st. is a valid lien on Raid lanr1 and shall be nairl out 
of proceeds from tlrn ~ale of ~nme ::ind tl1e twentv-a~re fa1·m 
(and proceeds thereof) devised to Harvey .,A ... Baum by Pene-
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lope--J. Baum, is exonerated from payment thereof. That the 
offer of Harvey A. Baum be accepted and that the said debt 
of $3,500.00 with interest be paid him and that L.B. Cox and 
James G. Martin, who are hereby appointed Special Com-
missioners for the purpose shall, upon receipt from the said 
Harvey A. Baum of the purchase price of $9,000.00 less the 
$3,500.00 due him, with interest at the rate of five per centum 
lJer annum from January 18th, 1937, till paid~ under the said 
deed of trust, convey to him by proper .deed with special war· 
ranty, the said property described as follows: 
All that tract or parcel of land, situated near Centreville, 
Norfolk :County, Virginia, and bounded as follows, to-wit: 
Beginning· at the northeast corner of the tract hereby con-
veyed at an ang·le in a big ditch where it intersects the land 
of George Scott, and running thence southerly along the west-
ern line of George .Scott until it reaches the northern line of 
the heirs· of George P. Jackson, deceased; thence westerly 
along the northern line of the heirs of George P. Jackson, 
and across the main Hickory Ground road until it strikes 
the land of tlie heirs of Samuel Lock4art, de-
page 50 } ceased,; thence northerly alon~ the~ eastern li.ne .. of 
the said Lockhart land to a pomt directly opposite 
the western end of the big ditch first above mentioned; thence 
-easterly to tlw westerii end of the big ditc11 aforesaid; ancl 
thence easterly along the north side 0£ said ditch to the place 
of beginning, containing one hundred and eighty (180) acres, 
more or less, being formerly known as the '' Home Farm'' 
and located on both sides of the main Hickory Ground road. 
The said land is conveyecl subjoot to the right or drainage 
of the Georg·e P. Jackson tract across the land hereby con-
veYed throug·h tlie t11ree ditches east of the main road into 
the big· ditch above described, as said three ditches are now 
used, and also subject to fhe drainage rig·hts conveyed to Butts 
Ron cl Drainage District No. 3 by Christie S. Baum and oth-
ers hv deeds recorded in the Clerk's Office of the Circuit Court 
of Norfolk County in Deed Book 578, pages 191 and 195. 
The court cloth further adjudge, order and decree that the 
said Nellie B. Dalgarno is entitled to receive, out of the share 
of the· ~aid Harvey A. Baum in the proceeds of the sale of 
said lnnd. the ~mm of $~40.00, with interest from March 15, 
1942, until paid. and $24.00 attorney's fee, in settlement of 
the note for $240.00 held by her and made by Penelope J. 
Baum ou Ma rc]1 15, 1941. · 
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The Court doth further adjudge, order and decree that 
upon receipt of the said purchase price of $9,000.00 from the 
said Harvey A. Baum less the $3,500.00 and interest, the said 
Special Commissioners shall pay the drainag·e taxes on the 
said land and the County taxes for the year 1943, and shall 
pay to the said Nellie B. Dalgarno, or her attorney of record, 
$240.00 with interest from March 15, 1942, till paid, and $24.00 
attorney's fee in full settlement of the said note made by 
Penelope J. Baum and shall charge the total amount pa~d her 
against the interest of the said Harvey A. Baum in the net 
proceeds from the sale of the land. 
page 51 ~ The said Special Commissioners shall not pro-
ceed to act under this decree until they shall have 
executed a bond before the Clerk of this Court in the penalty 
of $5,000.00 with surety approved by said Clerk and condi..: 
tioned for the faithful discharg·e of the duties imposed by this 
or any future decree entered in this cause. 
The said Nellie B. Dalgarno having· indicated the desire to 
apply to the Supreme Court of Appeals of Virginia for an 
appeal ftom and a supersedeas to this decree, it is ordered 
that execution of this decree be suspended for sixty days from 
this date, upon the said Nellie B. Dalgarno or anyone for her 
g·iving bond before the Clerk of this Court with surety ap-
proved by llim in the penalty of $200.00 and conditioned for 
payment of such damages as may accrue to any person by 
reason of said suspension in case a supersedeas to this decree 
should not be allowed and be effectual within the time so 
specified. 
·The Court further orders that the evidence heard ore tenu,s 
be transcribed by the stenographer and filed as a part of the 
record in this cause and that the expense of taking and typing 
the evidence be taxed as costs in this cause. 
The said Special Commissioner shall report promptly to 
this Court their proceedings under this decree. 
page 52 } To Harvey A. Baum. 
Take Notice. that on the 19th dtty of November, 1943, at 
10 o'clock A. M., I shall present to the Judge of the Cir-
cuit Court. of Norfolk County in his courtroom, a transcript 
of the evidence and exhibits to be authenticated and made 
part of the record, to-wit, as -a certificate of exceptions in 
the clumcerv suit nending in said Court, in which vou are 
nlaintiff. m1d I and others ai·e defendants; and on the same 
day at N 0011 I shall apply to the Clerk of said Court in his 
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office for a transcript of the record, in order to apply for 
an appeal and supersedeas. 
NELLIE B. DALGARNO, 
By JAS. G. MARTIN, Counsel. 
Service accepted, Nov. 15th, 1943. 
. L. B. OOX, p. q. 
page 53 ~ And Nellie B. Dalgarno desiring the evidence to 
be made part of the record, and int~nding to ap-
ply for an appeal and supersedeas, the Court doth make the 
foregoing evidence part of the record, it being presented after 
proper notice in writing was given to the plaintiff of the time 
and place of presenting the same, and the exhibits are identi-
fied and may be taken to the Supreme Court of Appeals of 
Virginia, without being copied. 
Given under my hand the 19 day of November, 1943. 
A. B. CARNEY, 
,Judge of the Circuit Court of Norfolk County. 
Copy : Teste : 
A. B. CARNEY, Judge. 
page 54 ~ I, V. C. Randall, Clerk of the Circuit Court of 
Norfolk County, do hereby certify that the fore-
going is a true copy and report of the testimony, exhibits, ex-
ceptions, instructions, and other incidents of the trial in the 
case of Harvey A. Baum v. -Christie S. Baum and others, and 
that the original thereof and said copy, duly authenticated 
bv the Judge of said Court, were lodged and filed with me as 
Clerk of the 8flicl Court on the 19th clay of N ovcmber, 1943. 
V. C. R,ANDALL, 
r.Ierk of the Circuit Court of Norfolk 
County, Virp,'inia. · 
By A. W. SNOW, D. C .. 
I, V. C. Randall, Clerk of the Circuit Court of Norfolk 
County, Virginia, do certify that the f oregoinQ." is a true tran-
script of the record in the case of Harvey A. Baum v. Christie 
S. Baum, lately pending· in said Court. 
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I further certify that the same was not made up and com-
pleted and delivered until the attorney for the Plaintiff re-
ceived due notice thereof, and of the intention of the defend-
ant to apply to the Supreme Court of Appeals of Virginia for 
an appeal and sitpersedeas to the judgment therein. 
V. C. RANDALL, 
Clerk of the Circuit Court of Norfolk 
County, Virginia. 
By A. ,v. SNOW, D. C. 
Cost of Record $13.50. 
A Copy-Tes~e : 
M. B. WATTS, C. C. 
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